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"oy nwni ;Child Abuse Laws” 34 U. Louisville J. Fam. L. (1995-6) 403, 405-407, 410-411
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“..a parent or a schoolmaster...may for the purpose of
correcting what is evil in the child inflict moderate and
reasonable corporal punishment, always, however, with this
condition, that it is moderate and reasonable. If it be
administrated for the gratification of passion or of rage, or if
it be immoderate and excessive in its nature or degree, or if
it be protracted beyond the child’'s powers of endurance, or
with an instrument unfitted for the purpose and calculated to
produce danger to the life or limb; in all such cases the
punishment is excessive, the violence is unlawful, and if evil
consequences to life and limb ensue, then the person
inflicting it is answerable to the law, and if death ensues it
will be manslaughter”.

JIN ,NPnn N0l 79 9% |na'm wawn "ninto” D N'22i8n N'od1 yap ,0ivn )7nna
2 TN YN '97 YYD NU'Y NN D .N'YAN INNAAL NN DN LTON 1a¥n 770 7% nion'nin
Lyon & de Cruz, supra, at p.8; A. B. Wilkinson & K. :1x1] .nipn 7v91n n'oya naronl n7u91n X'
Mck. Norrie The Law Relating to Parent and Child in Scotland (Edinburgh, 1993) 179-180;
P. M. Bromley & N. V. Lowe Family Law (7ed., 1987) 274].
7'VN 71NN .N'721X0D NP'PN2 D2 10 D72 091 D'V 1T IR WIYn7 NN 7w Inpno
,Children and Young Persons Act 1933 -7 1 q'vo .0'09NVI9XY7I D'DINNY ,0NINYT DA NT |"1V7 TAYN
qQ'woa .16 72% nnnn T7' '975 1IX on' 7w N1y valp ,Children Act 1989 -n nnaona |7in WX

w2 "0 inY (7)1

“Nothing in this section shall be construed as affecting the
right of any parent, teacher, or other person having the
lawful control or charge of a child or young person, to
administer punishment to him".

TIX N1912 UIyn7 DNIN ND'NOoNN 7a17nn 09wNn Nd70 NX 21N 7017 N'72181 NYWYIY [1'01

C. Barton & G. Douglas Law and Parenthood (London, Dublin and :Ix1] .mo xwa X7 .00 17
X MIVIVLO [9IXA 70 Education Act 1986 -7 47 qwo ,nxt nnw? ;[Edinburgh, 1995) 151
NYIY1 UNNwn? ,N1*TNn "T-7Y 0'DNANIN 190 'NIAI D'IAY 190 'N1A 1IN 'WIRIE DM 7¥ DNidno

.Lyon &. de Cruz, supra, at pp. 242-243 - 73> 7y IX1 .0"TN7N 7210 N9

-NIXIX NI'TN2 DY D779 Do 7 0'0a wnwnin 'R nkin Model Penal Code -n

J'MI7M N7RIE.NYNnuni N NNLNY 1T 110 ND 7'WoNY NNINY NN KIN X NIpn ,NNan
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“The use of force upon or toward the person of another is
justifiable if:

(1) The actor is the parent or guardian or other person

similarly responsible for the general care and supervision of

a minor or a person acting at the request of such parent,

guardian or other responsible person and: (a) The force is

used for the purpose of safeguarding or promoting the

welfare of the minor, including the prevention or punishment

of his misconduct; and (b) The force used is not designed to

cause or known to create substantial risk of causing death,

serious bodily injury, disfigurement, extreme pain or mental
distress or gross degradation”.
( Part 1, Article 3, s. 3.08).

-NIXIXA NI DI 7w 7790 7ina nvaz 'Rppnkn Model Penal Code -7 nknima
NN .Nynwn N70n1 1'N NNoNY? "DNo" 09 0'YIIYA YNNwn? 0DNIN7 nNMnn naan nNan
172 N ;TN 99 IMPWR IR N2, T7'0 7Y 700 wayn "Nintao” X 1771w ,05UNnn-Na D 7091 N7R
1912 WY D 7091 D .INAXIY NKRI NDN N7U9N2 NIX'NIN DX 'WOINI 191A0 1A¥N DX ;TN 7w i
MINN DX TI09' X7 D 701 ,NIDI'N NNLVAYT YNWN 111'R NRIMWY TR 0Y JINN 177 7y 7'0n MmNy

[State of lowa v. Arnold 543 N.W.2d 600 (1996) :nnaiT? Ix1] Nn'7'79 NIMNX 190

NN 'RYIY 1910 WD "NN0™ NMIVILLVO NNTAN 1YVAR NMAN-NIXNIXA NITAR NN
Model -7 nniTa ,n"12%7'019 N1*TNA ZINN VAR ,NNAIT? 70 .NIANY [ NTann ,0my? 117 v 220nY

DX N'7'79 NIMINX D' X7 177" 7220 NN 7w 193 way D ,Penal Code

“the force used is not designed to cause or known to create
a substantial risk of death, serious bodily injury,
disfigurement, extreme pain or mental distress or gross

degradation”.

( 18 PaCSA. s. 509 (1) (i)

, NN 2717 DI 'R RID TV 72 7109 1'K 1T7' 1970 NI 7w 1911 w1y ,N0IRT (1I9% N1

N. D. C. C s. 50-25.1 - :xn] “serious physical harm or traumatic abuse" - > pinn (W72 " Tanw
Raboin v. North Dakota Department of Human |ya 1n-709 Ix1 |2 ;02(2) (Supp. 1995).
NI72wnn 1 7Y X7 0NN W NNt nonn D vap e ,Services 552 N.W. 2nd 329 (1996)
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V. I. Vieth “When Parental :yam% nrrnana ixy 177 't n2d JInn 17y ndIn X7 Ty 22 ,"1o
Discipline Is a Crime: Overcoming The Defense of Reasonable Force” 32 AUG Prosecutor
K. K. Johnson “Crime or :Ix1 2"naxa nniwn N2 np'enn 79 nniwn niwa? wxa .29
Punishment: The Parental Corporal Punishment Defense - Reasonable and Necessary, or

.Excused Abuse?” U. lll. L. Rev. 413 (1998))

wn ima “Correction of child by force” manpw ,"779n Ti7 43 9o valp ,nTa

“Every schoolteacher, parent or person standing in the
place of a parent is justified in using force by way of
correction toward a pupil or child, as the case may be,
who is under his care, if the force does not exceed
what is reasonable wunder the circumstances".

(R.S.C., 1985, c. C - 46, s. 43 (1985))

43 q'voa nwnTh D Va7 IrMpn nz'o91 1892 nmiwn TIv nTapa *7*79n pina 7901 Nt 9o
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nid 7'von minn oX INL(R. v. Komick [1995] O.J. 2939, para. 51) T7'n 272 Tnd y1017 nN'n NdA
R.v. -p1; R. v. D.W. [1995] A.J. 905, para. 13) .n0'7w TI2'RI OYd 1NN ,AWINN X7 [DIXA T7'D Ta1d
-j70921 .712an 91X NWNIS NP2 win'wn "nno™ nwnTn oa L(D.H. [1998] O.J. 3347, para. 31
YIN'yn NMNRQ0 N7RY NX NNIDA D 709 ,R. v. Dupperon [1984] 16 C.C.C. (3d) 453 |»wa |'Tn
27U NNMYORN NYOWUNNT NN NN ;T72'0 77 2120 D717'w VOWNN-N2 7IpY! 1T '97D NN T¥N NP2
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UOSYNN-'NI] N1 NPT NIT qVoN X ,NMTIPN NP'o91 owI' a1 wlIo 7"1n 43 qwo
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DY0N ,)2 27V .12 "M9m" win'y 127 nipa "10" win'y ' 01INA NITIAA DAL DR LIT? 970 NN
NTIP D VOWUNN-NA "X ['T 709 INIXA 71097 MNIM NP2 YIN'Y 2 N2'NANN 11N A'NIN DNINN

NNl N1 wpnal, 1989 mawn T NrdT NIk 7y nnimn

“...the Convention stands in direct conflict with the state of
the law. One wonders how section 43 can remain in the
Criminal Code in the face of Canada’s international
commitment. To the extent this paradox might inform any
discussion of the constitutionality of the defence, it is not a
question likely to be tested by a court, because the party
who would have to raise the question would be the crown
itself...

...The only personal view | will express is that | think this is
an area that begs for legislative reform".

(R. v. James [1998] O.J.1438).

1901 |'T-70921 nyalIn 7"1n 43 9'wo 7 nniT M2

‘I consequently hope that the law makers will see to
establish clearer rules, so that parents will know with some
degree of certainty when they are permitted to physically
discipline their children; or alternatively, if Parliament
determines that corporal punishment is no longer tolerable in
our society, to then repeal Section 43 of the Code.
The current state of uncertainty is inadequate to protect
children, while simultaneously, potentially placing otherwise
law abiding parents at risk of obtaining a criminal record”.

(R. v. J.O.W [1996] O.J. 4061 )
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Section...a part of the child protection act, declares it
is the policy of the act to protect children from all
types of abuse which jeopardize their health, welfare
or morals. Without doubt statutes directed to that end
are essential for the safeguarding of youth and for the
preservation of health and moral standards. However,
criminal statutes cannot be couched in terms so
vague and indefinite as to deny due process to an
accused. (p. 968)
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The statute under which the alleged [child] abuser is
charged must sufficiently apprise him or her of what
is prohibited...If that statute is ambiguous, it is strictly
construed, for the rule of lenity applies. (p. 1388)
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